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I. Introduction	

The	idea	of	 ‘church	autonomy’	has	risen	to	prominence	in	law	and	religion	

discourse	 in	 recent	 years.1	 This	 is	 the	 idea	 that	 religious	 groups	 enjoy	 a	

sphere	of	autonomy	in	which	they	can	make	decisions	about	matters	such	as	

employment,	membership	 requirements,	 and	 internal	 structures	 free	 from	

state	interference	or	control.	They	enjoy	autonomy	to	control	their	own	mem-

bership,	 leadership,	 rules,	 structure,	 and	 ethos.	 The	 recent	 discussion	 of	

church	autonomy	has	been	fuelled	by	several	court	cases.	In	2012,	the	US	Su-

preme	Court’s	judgment	on	Hosanna-Tabor	v	EEOC	recognized	the	existence	

of	a	‘ministerial	exception’,	a	doctrine	grounded	in	the	First	Amendment	that	

 
1	The	contemporary	debate	might	be	traced	back	to	Douglas	Laycock,	 ‘Towards	a	General	

Theory	of	the	Religion	Clauses:	The	Case	of	Church	Labor	Relations	and	the	Right	to	Church	

Autonomy,’	Columbia	Law	Review,	81(7)	(1981):	1373–1417.	For	Laycock’s	more	recent	re-

flections,	see	Douglas	Laycock,	‘Church	Autonomy	Revisited,’	Georgetown	Journal	of	Law	and	

Public	Policy,	7(1)	(2009):	253–278.	
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renders	aspects	of	the	relationship	between	ministers	and	churches	beyond	

the	scope	of	secular	law.2	In	particular,	the	Court	ruled	that	churches’	minis-

terial	 decisions	were	 exempt	 from	 anti-discrimination	 legislation.	 Various	

church	autonomy	cases	have	also	been	considered	in	Europe	in	recent	years.	

For	example,	the	European	Court	of	Human	Rights	(ECtHR)	ruled	in	Obst	v	

Germany	(2010)	that	the	Mormon	Church	was	permitted	to	dismiss	its	Euro-

pean	public	affairs	director	 for	having	an	extra-marital	affair,	while	 in	Fer-

nández	Martínez	 v	 Spain	 (2014)	 it	 ruled	 that	 a	 Catholic	 priest	who	was	 a	

teacher	of	Catholic	religion	and	ethics	and	whose	contract	was	governed	by	

the	Catholic	church	could	be	refused	a	renewed	contract	due	to	his	publicly	

representing	a	reform	group	that	the	Bishop	deemed	to	have	goals	that	con-

tradicted	the	teachings	of	the	Church.3	In	both	of	these	cases,	the	ECtHR	jus-

tified	its	decisions	by	appeal	to	the	collective	dimension	of	religious	freedom,	

arguing	 that	 the	 associative	 life	 of	 religious	 communities	 was	 protected	

against	certain	kinds	of	state	interference.	In	particular,	the	Court	argued	that	

a	principle	of	religious	autonomy	prevented	the	state	from	obliging	religious	

communities	 to	admit	or	retain	unwanted	members,	office-holders,	or	em-

ployees.	

 
2	Hosanna-Tabor	Evangelical	Lutheran	Church	and	School	v.	Equal	Employment	Opportunity	

Commission,	565	U.S.	171	(2012).	

3	Obst	v	Germany	App	no	425/03	(ECtHR,	23	September	2010);		

Fernández	Martínez	v	Spain	(2015)	60	EHRR	3.	
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Defenders	 of	 church	 autonomy—or	 religious	 group	 autonomy	 more	

broadly4—argue	that	it	is	an	essential	component	of	religious	freedom.	Rex	

Ahdar	and	Ian	Leigh	point	out	that	individuals’	religious	lives	are	often	de-

pendent	on	the	vitality	of	the	groups	to	which	they	belong,	and	argue	that	this	

vitality	requires	those	groups	to	have	some	independent	autonomy.5	Echoing	

this	thought,	 the	ECtHR	has	stated	that	“were	the	organizational	 life	of	 the	

community	not	protected	by	Article	9	of	the	[European	Convention	on	Human	

Rights],	all	other	aspects	of	the	individual’s	freedom	of	religion	would	become	

vulnerable.”6	Freedom	of	religious	association	requires	that	religious	groups	

can	structure	their	internal	organization	according	to	their	own	beliefs	and	

doctrines,	set	their	own	standards	for	membership	and	leadership,	and	disci-

pline	and	dismiss	those	who	contravene	those	standards.	The	case	for	church	

autonomy	is	further	bolstered	by	concerns	regarding	the	non-establishment	

of	 religion,	 and	 non-entanglement	 between	 church	 and	 state.	 The	 state	

should	not	adjudicate	controversial	theological	questions	or	decide	between	

competing	conceptions	of	a	religious	doctrine,	and	this	limits	its	capacity	to	

 
4	i.e.	a	form	of	autonomy	that	is	enjoyed	not	simply	by	churches,	but	also	other	kinds	of	reli-

gious	organizations.	Exactly	which	groups	qualify	as	having	a	protected	kind	of	autonomy	is	

a	source	of	debate.	I	will	mostly	talk	about	churches	in	this	paper,	but	would	apply	the	same	

account	as	 the	one	I	defend	below	to	cases	 involving	other	kinds	of	religious	 institutions.	

Some	of	the	cases	I	mention	involve	other	such	institutions.	

5	Rex	Ahdar	and	Ian	Leigh,	Religious	Freedom	in	the	Liberal	State	(Oxford:	Oxford	University	

Press,	2nd	edition,	2013),	p.	376.	

6	Fernández	Martínez,	para	127.	Article	9	concerns	freedom	of	thought,	conscience,	and	reli-

gion.	
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interfere	in	cases	involving	such	intramural	disputes.	Churches	should	be	run	

by	 their	 duly	 constituted	 authorities,	 not	 by	 legislators.7	 Overall,	 then,	 as	

Douglas	Laycock	puts	it,	“the	reason	these	decisions	are	beyond	the	jurisdic-

tion	of	government	is	to	protect	religious	believers	and	to	protect	churches	

from	government	interference.”8	

The	ministerial	exception,	in	particular,	is	seen	by	many	as	a	vital	guarantee	

of	religious	organizations’	ability	to	govern	their	own	affairs	and	control	their	

own	doctrines,	purposes,	and	structures.	Ministers	have	a	distinctive	role	as	

those	who	publicly	represent	the	church	and	present	its	message,	and	thus	

churches	must	be	granted	exclusive	authority	to	decide	who	is	fit	to	fulfill	this	

role.	The	US	Fifth	Circuit	Court	of	Appeals	has	stated	that	“the	relationship	

between	an	organized	church	and	its	ministers	is	its	lifeblood.”9	Thus,	the	Su-

preme	 Court	 argues	 that	 “[r]equiring	 a	 church	 to	 accept	 or	 retain	 an	 un-

wanted	minister,	or	punishing	a	 church	 for	 failing	 to	do	 so,	 intrudes	upon	

more	than	a	mere	employment	decision.	Such	action	interferes	with	the	in-

ternal	governance	of	the	church,	depriving	the	church	of	control	over	the	se-

lection	of	those	who	will	personify	its	beliefs.”10	Nicholas	Hatzis	makes	the	

same	kind	of	argument:	“A	minister	is	unlike	any	other	employee,	as	he	or	she	

 
7	Laycock,	‘Church	Autonomy,’	p.	254.	

8	Ibid.,	p.	265.	For	a	somewhat	different	argument,	focused	on	the	value	of	religious	groups’	

freedom	in	their	seeking	after	truth,	see	Kathleen	A.	Brady,	‘Religious	Group	Autonomy:	Fur-

ther	Reflections	About	What	is	at	Stake’,	Journal	of	Law	and	Religion,	22(1)	(2006):	153–213.	

9	McClure	v	Salvation	Army	460	F.2d	553	(5th	Cir	1972),	para	558.	

10	Hosanna-Tabor,	p.	173.	
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occupies	a	position	at	the	center	of	collective	religious	life	within	the	church,	

and	his	 or	 her	work	 is	 directly	 linked	 to	 the	 substance	 of	 religious	 faith…	

Therefore,	secular	interference	with	clergy	selection	risks	undermining	the	

ability	of	religious	groups	to	fashion	the	content	of	their	beliefs	and	communi-

cate	it	to	the	wider	public.”11	This	free	exercise	argument	can	again	be	bol-

stered	by	a	non-establishment	argument.	 Ira	Lupu	and	Robert	Tuttle	write	

that	the	ministerial	exception	“is	driven…	by	the	long-standing	doctrine	of	ju-

dicial	abstention	 from	deciding	purely	ecclesiastical	questions.”12	 It	 rightly	

“forecloses	judicial	inquiry	into	the	criteria	that	religious	communities	use	to	

measure	eligibility	for	positions	involving	communication	of	the	faith.”13	

Some	defenders	of	church	autonomy	present	the	view	in	very	strong	terms,	

speaking	 of	 the	 ‘jurisdictional	 sovereignty’	 of	 religious	 organizations	 and	

matters	of	church	governance	being	completely	beyond	the	state’s	compe-

tence	 or	 jurisdiction.14	 As	 others	 have	 pointed	 out,	 the	 language	 of	

 
11	Nicholas	Hatzis,	‘The	Church–Clergy	Relationship	and	Anti-Discrimination	Law,’	Ecclesias-

tical	Law	Journal,	15(2)	(2013):	144–157,	p.	155.	

12	Ira	C.	Lupu	and	Robert	W.	Tuttle,	‘The	Mystery	of	Unanimity	in	Hosanna-Tabor	Evangelical	

Lutheran	Church	&	School	V.	EEOC,’	Lewis	&	Clark	Law	Review,	20(4)	(2017):	1265–1315,	p.	

1278.	

13	Ibid.,	p.	1282.	

14	Richard	W.	Garnett,	‘The	Freedom	of	the	Church:	(Toward)	an	Exposition,	Translation,	and	

Defense’	and	Steven	D.	Smith,	‘The	Jurisdictional	Conception	of	Church	Autonomy’,	both	in	

Micah	Schwartzman,	Chad	Flanders,	and	Zoë	Robinson	(eds.),	The	Rise	of	Corporate	Religious	

Liberty	(New	York,	NY:	Oxford	University	Press,	2016).	
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‘jurisdictional	sovereignty’	is	to	a	certain	extent	rhetorical.15	No	one	seems	to	

deny	that	states	have	ultimate	decision-making	authority,	or	that	some	kinds	

of	 regulation	 of	 religious	 organizations	 are	 perfectly	 acceptable.	 No	 one	

thinks	 that	 churches	 should	 be	 completely	 exempt	 from	 planning	 laws	 or	

laws	against	fraud.	And	more	importantly,	no	one	thinks	they	should	be	ex-

empt	from	laws	against	child	abuse	or	sexual	harassment.	

Nonetheless,	various	scholars	do	defend	a	strong	form	of	church	autonomy,	

according	to	which	certain	kinds	of	decisions	by	religious	organizations	lie	

completely	beyond	the	purview	of	the	state.	Courts	should	not	enquire	in	any	

way	 into	decisions	 that	 churches	make	concerning	membership	or	 leader-

ship,	for	example.	A	strong	form	of	the	ministerial	exception	would	hold	that	

the	relationship	between	ministerial	employees	and	churches	is	not	covered	

by	any	employment	laws.	

Critics	have	pushed	back	against	this	idea	in	the	strongest	terms.	Jessie	Hill	

argues	 that	 claims	 to	 church	 sovereignty	 are	 potentially	 limitless,	making	

them	deeply	problematic.16	Leslie	Griffin	speaks	of	the	‘sins’	of	Hosanna-Ta-

bor	and	the	dire	consequences	of	the	ministerial	exception	for	many	employ-

ees,	 arguing	 that	 the	 Supreme	Court	 has	 “lost	 sight	 of	 individual	 religious	

 
15	Cécile	Laborde,	Liberalism’s	Religion	(Cambridge,	Mass.:	Harvard	University	Press,	2017),	

pp.	167–170;	Sune	Lægaard,	 ‘Disaggregating	Corporate	Freedom	of	Religion,’	Netherlands	

Journal	of	Legal	Philosophy,	44(3)	(2015):	221–239,	pp.	228–229.	

16	B.	Jessie	Hill,	‘Kingdom	Without	End?	The	Inevitable	Expansion	of	Religious	Sovereignty	

Claims,’	Lewis	&	Clark	Law	Review,	20(4)	(2017):	1177–1200.	
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freedom”17	 and	 “mistakenly	protected	 religious	 institutions’	 religious	 free-

dom	at	the	expense	of	their	religious	employees.”18	Cécile	Laborde	calls	the	

ministerial	exception	as	an	“exorbitant	right.”19	

Nonetheless,	few	think	that	religious	organizations	should	enjoy	no	exemp-

tions,	or	that	the	idea	of	religious	group	autonomy	has	no	merit	or	weight.	

Few	believe	that	the	Catholic	Church	should	be	prosecuted	for	sex	discrimi-

nation	on	the	basis	of	its	male-only	priesthood.20	Even	those	who	reject	the	

ministerial	exception	thus	generally	accept	that	there	is	something	distinctive	

about	the	relationship	between	church	and	clergy,	such	that	ministers	are	not	

simply	 treated	 the	 same	 as	 an	 ordinary	 employee	 of	 a	 business.21	 There	

seems	to	be	broad	agreement	that	religious	organizations	should	enjoy	some	

degree	of	autonomy	in	organizing	their	internal	affairs,	as	part	of	protecting	

the	religious	and	associational	freedoms	of	their	members	and	the	separation	

of	church	and	state.	

This	highlights	a	fact	that	is	often	obscured	within	the	‘culture	war’-style	de-

bate	 between	 advocates	 and	 critics	 of	 church	 autonomy:	 religious	 group	

 
17	Leslie	C.	Griffin,	 ‘The	Sins	of	Hosanna-Tabor,’	 Indiana	Law	 Journal,	 88(3)	 (2013):	981–

1019,	p.	982.	

18	Ibid.,	p.	983.	

19	Laborde,	Liberalism’s	Religion,	p.	177.	

20	Though	some	do.	For	example,	see	Sarah	Conly,	‘In	Defense	of	the	(Somewhat	More)	Inva-

sive	State,’	Philosophy	&	Public	Issues	(New	Series),	6(1)	(2016):	25–37.	

21	This	not	necessarily	to	say	that	this	relationship	is	uniquely	distinctive.	Some	think	that	

certain	other	kinds	of	voluntary	association	have	the	same	kinds	of	rights.	See	Laborde,	Lib-

eralism’s	Religion,	chapter	5.	
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autonomy	is	not	an	all-or-nothing	matter,	and	the	ministerial	exception	can	

come	in	a	variety	of	strengths.	For	example,	there	are	a	variety	of	different	

kinds	of	enquiry	that	courts	might	conduct	in	response	to	legal	complaints	

brought	by	(former)	employees	of	religious	organizations.	While	defenders	

of	the	strong	form	of	the	ministerial	exception	argue	that	courts	should	not	

engage	in	any	examination	of	such	cases,	and	some	US	court	decisions	suggest	

likewise,	recent	European	cases	illustrate	that	judicial	examination	can	come	

in	 various	 different	 forms,	 and	 there	 are	 important	 arguments	 to	 be	 had	

about	the	merits	of	each.	

This	paper	aims	to	distinguish	between	these	different	kinds	of	judicial	ex-

amination,	and	 to	consider	each	 in	 the	 light	of	 the	arguments	 for	religious	

group	autonomy.	I	will	offer	a	typology	of	forms	of	both	procedural	and	sub-

stantive	judicial	examination	of	religious	groups’	decisions—focusing	in	par-

ticular	on	their	employment	decisions.22	I	will	then	argue	that	several	of	these	

forms	of	examination	are	indeed	ruled	out	by	a	proper	concern	for	religious	

group	 autonomy.	 Courts	 should	 not	 apply	 strict	 independent	 standards	 of	

procedural	 fairness,	seek	 to	 interpret	 the	group’s	religious	criteria	 for	em-

ployment	 and	 dismissal,	 substantively	 evaluate	 the	 reasons	 offered	 in	

 
22	Many	other	issues	are	also	relevant	to	religious	group	autonomy.	Among	others,	these	in-

clude	choosing,	setting	standards	 for,	and	disciplining	members;	exemptions	 from	certain	

torts;	choosing	their	own	internal	structures;	and	property	disputes.	For	an	interesting	EC-

tHR	case,	involving	the	question	of	whether	a	denomination	can	prevent	priests	from	setting	

up	a	new	trade	union,	see	Sindicatul	‘Pastorul	Cel	Bun’	v	Romania	(2014)	58	EHRR	10.	I	would	

apply	the	general	kind	of	approach	defended	below	to	all	of	these	issues,	although	various	

modifications	would	be	needed.	
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support	of	the	group’s	decision,	or	engage	in	an	all-things-considered	judg-

ment	concerning	the	balance	that	the	group	struck	between	the	competing	

considerations	and	interests	bearing	upon	the	case.	However,	several	other	

kinds	of	judicial	examination	are	compatible	with	the	values	underlying	reli-

gious	 group	 autonomy,	 and	 thus	 courts	 can	 permissibly	 engage	 in	 them.	

These	 include	 checking	 that	 the	 group’s	decision-making	 followed	 its	 own	

specified	formal	structure,	applying	minimal	independent	standards	of	pro-

cedural	fairness,	checking	that	the	stated	reasons	for	the	decision	were	not	

merely	pretextual,	such	that	there	was	a	genuine	religious	reason	for	the	de-

cision,	and	ensuring	that	the	group	engaged	in	some	kind	of	balancing	of	rel-

evant	interests.	The	overall	picture	that	emerges	from	this	is	more	complex	

than	 the	straightforward	advocacy	or	 rejection	of	 church	autonomy	or	 the	

ministerial	exception	often	seen	within	the	literature.	But	it	is	a	picture	that	

actually	fits	better	with	the	legal	reality	in	Europe,	and	suggests	that	recent	

ECtHR	jurisprudence	has	generally	succeeded	in	respecting	 legitimate	reli-

gious	group	autonomy	while	engaging	in	permissible	forms	of	judicial	exam-

ination	and	evaluation	of	such	groups’	decisions.	

One	final	introductory	comment.	This	paper	focuses	on	judicial	examination.	

Protections	of	religious	group	autonomy	can	also	be	written	into	statutes,	for	

example	through	exemptions	from	anti-discrimination	legislation.	My	argu-

ments	could	be	used	to	support	some	such	exemptions.	But	the	kinds	of	cases	

we	are	considering	here	will	generally	involve	interpretations	of	these	stat-

utes,	or	conflicts	of	rights	(as	seen	in	ECtHR	cases).	These	specific	disputes	

will	have	to	be	handled	by	courts,	which	is	why	this	paper	is	framed	in	terms	
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of	identifying	and	assessing	the	kinds	of	judicial	examination	courts	could	un-

dertake	when	such	disputes	arise.	

	

II. Taxonomy	of	judicial	examination	

Let’s	imagine	a	case	where	an	individual	employed	by	a	church	is	fired	and	

sues	the	church	on	the	grounds	that	her	dismissal	violates	an	anti-discrimi-

nation	statute.	The	church	denies	this,	arguing	that	the	employee	had	proven	

herself	unfit	for	office—by	violating	a	standard	of	moral	conduct,23	teaching	

or	endorsing	views	that	are	incompatible	with	the	faith,24	or	refusing	to	sub-

mit	 to	 internal	 decision-making	 and	dispute	 resolution	procedures.25	How	

might	the	court	go	about	examining	this	case,	in	order	to	reach	a	decision	on	

the	discrimination	claim?	

One	option	is	to	undertake	no	examination	of	the	facts	of	the	case	at	all,	be-

yond	establishing	that	the	ministerial	exception	applies.	Churches	have	rights	

against	judicial	interference	with	their	employment	practices,	in	order	to	pro-

tect	religious	freedom	and	avoid	state	entanglement	with	religion.	It	is	not	up	

to	the	courts	to	decide	who	is	suitable	or	qualified	to	be	a	minister,	so	as	long	

as	this	employee	is	within	that	category,	her	case	is	dismissed.	This	approach	

 
23	For	cases	of	this	kind,	see	Percy	v	Board	of	National	Mission	of	the	Church	of	Scotland	[2005]	

UKHL	73;	Obst	v	Germany.	

24	See	Lombardi	Vallauri	v	Italy	App	no	39128/05	(ECtHR,	20	October	2009);	Fernández	Mar-

tínez.	

25	See	Hosanna-Tabor.	
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can	be	seen	in	various	US	cases.	For	example,	in	2003	the	US	Court	of	Appeals,	

7th	Circuit,	dismissed	the	complaint	of	Gloria	Alicea-Hernandez,	a	Hispanic	li-

aison	officer	for	the	Catholic	Archdiocese	of	Chicago	who	had	resigned	and	

sued	 for	 constructive	 dismissal,	 claiming	 that	 she	 had	 been	 discriminated	

against	on	the	basis	of	both	her	national	origin	and	gender.26	The	Court	ruled	

that	the	ministerial	exception	applied,	in	the	light	of	Alicea-Hernandez’s	re-

sponsibility	for	conveying	the	message	of	the	church	to	the	wider	community,	

and	 thus	rejected	her	claim	 for	 lack	of	subject	matter	 jurisdiction,	without	

considering	the	merits.	Many	other	cases	falling	under	the	ministerial	excep-

tion	follow	this	pattern.	The	doctrine	“precludes	any	inquiry	whatsoever	into	

the	reasons	behind	a	church’s	ministerial	employment	decisions.”27	

Even	in	the	USA,	however,	there	are	limits	to	the	protection	afforded	by	the	

ministerial	exception.	First,	it	only	covers	‘ministers’.	This	means	that	courts	

must	make	decisions	concerning	who	counts	as	a	ministerial	employee,	and	

there	has	been	some	disagreement	about	this	matter.	For	example,	in	Kant	v.	

Lexington	 Theological	 Seminary	 the	 Court	 of	 Appeals	 of	 Kentucky	 ruled	 in	

2012	that	a	Jewish	professor	at	a	Christian	seminary	counted	as	a	(Christian)	

minister,	 since	 his	 primary	 duties	 consisted	 of	 “teaching	 religious-themed	

courses”	to	“students	who	desired	to	become	involved	in	Christian	ministry”	

 
26	Alicea-Hernandez	v.	Catholic	Bishop	of	Chicago,	320	F.3d	698	(7th	Cir.	2003).	

27	Equal	Employment	Opportunity	Commission	v.	The	Roman	Catholic	Diocese	of	Raleigh,	213	

F.3d	795	(4th	Cir.	2000),	at	802.	
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and	 the	 purpose	 of	 his	 position	 “was	 to	 fulfill	 [the	 seminary’s]	mission.”28	

Kentucky’s	Supreme	Court	overturned	this	decision	in	2014,	on	the	grounds	

that	Kant	“did	not	participate	in	significant	religious	functions,	proselytize,	or	

espouse	 the	 tenets	 of	 the	 faith	 on	 behalf	 of	 his	 religious	 institutional	 em-

ployer.”29	Both	courts	agreed	that	whether	Kant	was	a	ministerial	employee	

depended	on	the	substantive	nature	of	his	work,	and	thus	an	assessment	of	

this	was	required	in	order	to	decide	the	issue.	

The	Supreme	Court	entered	the	debate	as	to	who	counts	as	a	ministerial	em-

ployee	in	Hosanna-Tabor,	where	it	ruled	that	claimant	Cheryl	Perich,	a	‘called’	

teacher	at	a	Lutheran	school,	qualified	as	such.	This	was	based	upon	“the	for-

mal	title	given	Perich	by	the	Church,	the	substance	reflected	in	that	title,	her	

own	use	of	that	title,	and	the	important	religious	functions	she	performed	for	

the	Church.”30	In	his	concurrence,	Justice	Alito	(joined	by	Justice	Kagan)	of-

fered	further	specification	as	to	the	functions	one	must	fulfill	to	qualify	as	a	

ministerial	employee:	“The	‘ministerial’	exception	.	.	.	should	apply	to	any	‘em-

ployee’	who	leads	a	religious	organization,	conducts	worship	services	or	im-

portant	religious	ceremonies	or	rituals,	or	serves	as	a	messenger	or	teacher	

of	its	faith.”31	

 
28	Laurence	H.	Kant	v.	Lexington	Theological	Seminary,	No.	2011-CA-000004-MR,	Court	of	Ap-

peals	of	Kentucky	(2012).	

29	Laurence	H.	Kant	 v.	 Lexington	Theological	 Seminary,	No.	2012-SC-000502-DG,	 Supreme	

Court	of	Kentucky	(2014).	

30	Hosanna-Tabor,	p.	192.	

31	Hosanna-Tabor,	p.	199	(Alito,	concurring).	
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A	second	limit	on	the	protection	currently	afforded	by	the	ministerial	excep-

tion	is	that	the	Supreme	Court	in	Hosanna-Tabor	said	they	were	only	affirm-

ing	the	exception	for	discrimination	cases.	They	were	explicitly	agnostic	with	

respect	to	tort	claims	or	breach	of	contract.	Different	courts	have	reached	dif-

ferent	 judgments	 concerning	 whether	 the	 ministerial	 exception	 does	 also	

cover	those	kinds	of	cases.	In	a	case	considered	alongside	Kant,	Kirby	v.	Lex-

ington	Theological	Seminary,	the	Supreme	Court	of	Kentucky	found	that	Kirby	

was	a	minister,	but	there	was	still	a	question	of	fact	about	whether	he	had	a	

contract	and	whether	it	was	breached,	and	this	could	be	determined	without	

violating	 the	 ministerial	 exception,	 since	 that	 exception	 did	 not	 preclude	

breach	of	contract	cases.32	

Nonetheless,	on	the	approach	taken	by	US	courts,	once	the	claim	has	been	

shown	to	be	within	the	scope	of	the	ministerial	exception,	further	judicial	ex-

amination	is	precluded,	and	the	church	wins.	This	is	not	the	approach	taken	

by	ECtHR,	however.	While	explicitly	affirming	the	importance	and	weight	of	

church	autonomy	concerns,	and	indeed	their	status	within	Article	9	of	the	Eu-

ropean	Convention	of	Human	Rights,	the	Court	has	also	emphasized	that	in	

cases	of	conflict	with	other	Convention	rights,	a	fair	balance	must	be	struck.	

Other	Convention	rights—including	rights	against	discrimination—can	justi-

fiably	 be	 infringed	 in	 order	 to	 protect	 religious	 group	 autonomy,	 but	 only	

when	the	infringement	is	shown	to	be	a	proportional	means	of	achieving	the	

 
32	Kirby	v.	Lexington	Theological	Seminary,	No.	2012-SC-000519-DG,	426	S.W.3d	597,	2014	

WL	1512223	(Ky.	April	17,	2014).	
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legitimate	end	of	collective	religious	liberty.	Non-proportional	interferences	

constitute	wrongful	violations	of	the	competing	right(s).	

The	European	Court	of	Justice	has	reached	a	similar	verdict,	most	notably	in	

the	recent	case	Egenberger	v	Evangelisches	Werk.33	The	Court	held	that	na-

tional	courts	must	check	that	religious	occupational	requirements	are	‘genu-

ine,	legitimate,	and	justified’,	in	the	light	of	the	employer’s	religious	ethos	and	

right	of	autonomy.34	Religious	groups	cannot	discriminate	in	their	employ-

ment	decisions,	even	with	respect	to	religion,	without	having	a	justification	

that	shows	that	they	are	not	violating	workers’	rights	against	such	discrimi-

nation.	Similarly,	they	cannot	impose	requirements	that	employees	comply	

with	 religious	 teaching	 unless	 this	 imposition	 is	 justified	 by	 their	 ethos.35	

Again,	they	must	show	that	such	requirements	are	proportional.	

So	what	kinds	of	examination	might	a	court	undertake	in	order	to	determine	

whether	the	requirement	or	interference	was	proportional?	We	can	identify	

two	broad	kinds	of	investigation—procedural	and	substantive	examination	of	

the	 church’s	 decision-making—which	 can	 then	be	 further	 subdivided.	 The	

rest	of	this	section	lays	out	a	taxonomy	of	these	various	kinds	of	judicial	ex-

aminations	and	their	motivations.	The	following	sections	consider	the	per-

missibility	of	each	kind,	at	the	bar	of	respect	for	religious	group	autonomy.	

 
33	Vera	Egenberger	v	Evangelisches	Werk	für	Diakonie	und	Entwicklung	eV	[2018]	EUECJ	C-

414/16.	

34	Ibid.,	paras	60-69.	

35	See	IR	v	JQ	[2018]	EUECJ	C-68/17.	
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A.	Procedural	examination	

The	basic	thought	here	is	that	while	churches36	have	the	right	to	base	their	

employment	 decisions	 on	 their	 own	 standards—including	 standards	 that	

would	be	deemed	unjustly	discriminatory	in	other	contexts—they	must	ap-

ply	those	standards	in	a	fair	way	and	follow	acceptable	procedures	in	making	

their	decisions.	There	are	two	forms	of	procedural	examination:	

(a)	Examination	of	whether	the	church	followed	its	own	employment	proce-

dures.	The	concern	here	is	with	verifying	that	the	church	followed	the	proce-

dures	 for	handling	disputes	and	dismissing	employees	detailed	 in	relevant	

contracts,	policy	documents,	and	so	on.	This	again	might	have	two	aspects:	

(i)	Checking	that	the	church’s	procedures	follow	the	specified	formal	struc-

ture—e.g.	written	warnings,	disciplinary	hearings,	 the	specified	notice	and	

forms	of	communication,	and	so	on.	

(ii)	Checking	that	the	church	applied	its	stated	standards	to	justify	its	deci-

sion,	such	that	the	decision	was	based	on	the	kinds	of	reasons	for	dismissal	

that	the	church	has	committed	itself	to.	

(b)	Examination	of	whether	the	procedures	followed	by	the	church	satisfied	

independent	standards	of	procedural	 fairness.	This	might	 include	applying	

standards	of	evidence	(e.g.	evidence	for	the	claimant’s	purported	wrongdo-

ing)	 and	 transparency	 (e.g.	 following	 transparent	 decision-making	

 
36	Again,	I	use	the	term	‘church’	as	shorthand	throughout,	but	would	apply	my	framework	to	

a	broader	set	of	religious	originations.	
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procedures,	offering	clear	reasons	for	decisions),	ensuring	that	the	employee	

was	given	the	opportunity	to	reply	to	accusations	and	offer	her	side	of	the	

story,	 and	 imposing	 requirements	 to	give	 sufficient	warnings	and	 time	 for	

correction	prior	to	dismissal.	The	examination	involved	here	will	obviously	

vary	with	the	precise	standards	applied,	which	could	range	from	fairly	mini-

mal	to	highly	demanding.	

The	difference	between	(a)	and	(b)	is	that	the	standards	applied	in	(b)	are	

independent	standards	of	procedural	fairness	that	are	viewed	by	the	court	as	

essential	for	a	decision	to	be	legitimate,	whereas	the	standards	applied	in	(a)	

are	those	that	the	church	itself	has	explicitly	committed	to.	These	can	clearly	

come	apart.	A	church	could	pass	(b)	but	fail	(a),	due	to	committing	itself	to	

procedural	standards	beyond	those	that	the	court	applies	in	(b)	and	failing	to	

follow	those	procedures.	Equally,	a	church	could	pass	(a)	but	fail	(b),	in	cases	

where	it	follows	its	own	procedures	but	those	procedures	are	deemed	to	fall	

short	of	the	necessary	independent	standards.	

B.	Substantive	examination	

The	basic	thought	here	is	that	while	churches	have	the	right	to	make	their	

own	employment	decisions,	they	must	have	adequate	reasons	for	those	deci-

sions.	The	decisions	must	not	be	arbitrary,	or	based	on	unsatisfactory	rea-

sons.	 There	 are	 several	 different	 kinds	 of	 substantive	 examination	 courts	

could	undertake,	which	vary	depending	on	what	are	taken	to	be	 ‘adequate	

reasons’.	



17	

(a)	Evaluating	whether	the	stated	reasons	for	dismissal	were	the	real	reasons,	

or	whether	they	were	merely	pre-textual.	Here	courts	check	that	the	decision	

was	sincerely	made	on	 the	basis	of	 the	church’s	 (religious)	criteria,	 rather	

than	those	criteria	being	used	as	cover	for	other	motivations.	

(b)	Evaluating	the	positive	reasons	for	dismissal	offered	by	the	church.	Are	

they	good	reasons	for	dismissing	the	employee?	There	are	two	possible	un-

derstandings	of	‘good	reasons’	here:	

(i)	Are	they	good	reasons	from	the	perspective	of	the	church	itself?	Are	they	

justified	by	 the	 church’s	 own	doctrines	 and	 tenets?	This	 evaluation	would	

overlap	with	procedural	examination	(a)(ii),	but	it	is	not	precisely	the	same.	

Procedural	examination	(a)(ii)	concerns	whether	the	church	acted	on	stand-

ards	of	judgment	specified	within	documents	relating	to	its	employment	pro-

cedures,	while	the	substantive	examination	here	is	a	broader	evaluation	of	

whether	there	are	justifications	for	the	church’s	conduct	within	its	doctrines	

and	beliefs.	Of	course,	the	church	may	include	general	clauses	within	its	em-

ployment	documents	that	state	that	employees	can	be	dismissed	for	failing	to	

live	up	to	the	church’s	doctrines	or	acting	contrary	to	its	beliefs,37	in	which	

case	there	will	be	extensive	overlap	between	these	two	forms	of	examination.	

 
37	Such	clauses	are	common.	See	Carolyn	Evans	and	Anna	Hood,	 ‘Religious	Autonomy	and	

Labour	Law:	A	Comparison	of	the	Jurisprudence	of	the	United	States	and	the	European	Court	

of	Human	Rights,’	Oxford	Journal	of	Law	and	Religion,	1(1)	(2012):	81–107,	pp.	98–99.	For	a	

nice	example,	see	the	‘duties	of	loyalty’	of	Catholic	employees	of	the	German	Catholic	Church,	

excerpted	in	Schüth	v.	Germany	(2011)	52	EHRR	32,	para	38.	
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(ii)	Does	the	court	consider	the	reasons	offered	to	be	good	ones,	based	on	its	

own	standards?	Here	 the	court	directly	evaluates	whether	 it	considers	 the	

reasons	for	the	church’s	decision	to	be	adequate	to	justify	that	decision.	

(c)	Evaluating	whether	the	church	adequately	took	into	account	countervail-

ing	reasons,	such	as	the	rights	and	interests	of	the	employee.	Again,	there	are	

two	versions	of	this:	

(i)	Checking	whether	the	church	engaged	in	any	kind	of	balancing	of	the	rele-

vant	interests	and	reasons.	

(ii)	 Deciding	 whether	 the	 balance	 struck	 by	 the	 church	 was	 justified,	 or	

whether	the	balance	of	reasons	actually	favored	a	different	decision—i.e.	not	

dismissing	the	employee.	

The	difference	between	these	two	kinds	of	evaluation	is	that	(i)	simply	checks	

that	the	church	took	into	consideration	the	range	of	reasons	that	applied	to	

its	decision,	whereas	(ii)	imposes	a	higher	bar	by	requiring	that	the	church	

strike	a	well-justified	balance	between	those	reasons.	(i)	could	be	satisfied	by	

a	church	that	placed	relatively	 little	weight	on	 the	cost	 to	 the	employee	of	

losing	her	job,	but	at	least	recognized	that	this	cost	had	some	bearing	on	its	

decision,	whereas	 (ii)	would	 require	 the	 church	 to	 give	 this	 consideration	

whatever	 the	 court	 considers	 to	 be	 its	 proper	weight.	 In	 other	words,	 (ii)	

gives	the	church	a	lesser	‘margin	of	appreciation’	within	its	decision-making.	

Of	course,	there	is	a	range	of	possible	margins	of	appreciation	that	a	court	

could	give	under	(ii).	
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This	completes	my	taxonomy	of	possible	forms	of	judicial	examination	in	re-

sponse	to	a	discrimination	complaint	against	a	church’s	decision	to	dismiss	

an	employee.	This	taxonomy	is	summarized	in	the	table	overleaf.38	

  

 
38	Note	for	reviewers:	for	ease	of	reference,	the	tables	in	this	paper	are	reproduced	in	a	sep-
arate	document	below	(which	should	appear	on	the	final	pages	of	this	pdf).	
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Procedural	examination	

PE(a)	Did	the	church	follow	its	own	employment	procedures?	

			PE(a)(i)	Followed	specified	formal	structure?	

			PE(a)(ii)	Applied	stated	standards?	

PE(b)	Did	the	procedure	satisfy	independent	standards	of	procedural	fairness?	

Substantive	examination	

SE(a)	Were	the	stated	reasons	for	dismissal	real	or	pretextual?	

SE(b)	Were	the	reasons	good	ones?	

			SE(b)(i)	Are	they	good	reasons	from	the	perspective	of	the	church?	

			SE(b)(ii)	Are	they	good	reasons	from	the	perspective	of	the	court?	

SE(c)	Did	the	church	take	competing	reasons	into	account?	

			SE(c)(i)	Any	kind	of	balancing?	

			SE(c)(ii)	Right	balance	struck?	All-things-considered	justified	decision?	

Table	1.	Taxonomy	of	judicial	examination.	

	

III. Substantive	examination	

What	should	we	make	of	these	various	forms	of	examination,	from	a	norma-

tive	standpoint?	In	this	section	I	will	consider	substantive	examination,	be-

fore	turning	to	procedural	examination	in	the	next	section.	
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As	we	have	seen,	there	are	two	main	concerns	underlying	religious	group	au-

tonomy	in	this	context.	First,	the	importance	of	groups	being	able	to	choose	

their	own	 leadership	and	membership,	 as	part	of	 their	 freedom	 to	 control	

their	own	structures,	doctrines,	and	ethos—a	central	aspect	of	religious	free-

dom.	Second,	the	fact	that	we	do	not	want	courts	to	assess	the	merits	of	reli-

gious	reasons,	or	to	be	entangled	in	theological	adjudication.	It	is	not	up	to	

courts	to	decide	what	is	a	good	reason	for	religious	organizations	to	act	upon,	

or	to	take	sides	in	theological	disputes.	

These	ideas	are	well	captured	by	Laborde’s	concept	of	associational	‘coher-

ence	 interests’	and	 ‘competence	 interests’.39	Coherence	 interests	are	 inter-

ests	 that	 associations	have	 in	 living	by	 their	 own	 standards,	 purposes	 and	

commitments,	while	competence	interests	are	interests	in	interpreting	what	

those	standards,	purposes,	and	commitments	require.40	These	interests	jus-

tify	a	level	of	autonomy	for	associations	in	structuring	their	activities	around	

their	own	beliefs,	and	a	level	of	judicial	deference	to	their	decisions	in	areas	

such	as	employment.	For	example,	it	is	not	up	to	courts	to	decide	what	quali-

ties	an	individual	must	display	in	order	to	be	a	minister.	Courts	“lack	the	com-

petence	properly	to	evaluate	the	‘gifts	and	graces’	of	a	minister.	Only	religious	

associations	have	the	competence	to	interpret	such	qualities,	and	courts	must	

 
39	For	further	discussion	of	Laborde’s	view,	see	[self-citation	redacted].	

40	Laborde,	Liberalism’s	Religion,	p.	175.	Laborde	emphasizes	that	various	non-religious	as-

sociations	can	also	have	these	interests.	
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accept	the	prima	facie	validity	of	the	religious	justifications	proffered	by	the	

church.”41	

Concern	for	these	associational	interests	rules	out	substantive	examination	

types	SE(b)(ii)	and	SE(c)(ii)—the	court	asking	whether	the	reasons	that	the	

church	acted	upon	were	good	ones	 from	 the	perspective	of	 the	 court,	 and	

whether	the	church	struck	the	right	balance	between	the	relevant	considera-

tions.	Both	of	these	involve	an	evaluation	of	the	merits	of	the	reasons	for	dis-

missal,	thus	denying	the	church	the	freedom	to	make	such	decisions	on	the	

basis	of	 its	 own	 standards,	 and	 its	own	understanding	of	 those	 standards.	

SE(b)(ii)	 invites	 courts	 to	 impose	 their	own	standards	when	assessing	 the	

church’s	decision,	by	making	judgments	such	as	that	the	employee’s	conduct	

that	the	church	deemed	immoral	was	not	sufficiently	heinous,	or	that	the	em-

ployee’s	teaching	was	not	sufficiently	objectionable,	to	justify	dismissal.	Im-

portantly,	under	SE(b)(ii)	judgments	are	made	not	in	the	light	of	the	church’s	

beliefs,	but	based	on	the	court’s	own	assessment	of	the	employee’s	actions.	

This	substitutes	the	church’s	values	with	those	of	 the	court,	and	so	fails	 to	

respect	the	church’s	coherence	interests.	

SE(c)(ii),	meanwhile,	requires	courts	to	weigh	the	strength	of	the	reasons	for	

dismissal,	since	this	is	necessary	in	order	to	evaluate	the	overall	balance	of	

reasons.	The	court	could	do	this	in	one	of	two	ways.	First,	it	could	interpret	

the	church’s	own	standards,	and	thus	the	extent	to	which	the	employee	has	

fallen	short	of	those	standards.	This	would	be	to	engage	with	a	matter	that	is	

 
41	Ibid.,	p.	192.	
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beyond	its	competence,	especially	since	the	examination	here	would	need	to	

be	fairly	detailed	in	order	to	reach	a	verdict	on	the	strength	of	the	reasons	for	

dismissal.	 Second,	 it	 could	 appeal	 to	 its	 own	 judgments	 of	 the	 strength	 of	

those	reasons.	This	would	involve	the	same	kinds	of	judgments	as	in	SE(b)(ii),	

so	again	 impose	 the	court’s	own	standards	upon	the	church.	SE(c)(ii)	 thus	

fails	to	respect	either	the	church’s	competence	interests	or	its	coherence	in-

terests	(or	both).	

Importantly,	however,	respect	for	coherence	and	competence	interests	does	

not	rule	out	all	kinds	of	judicial	examination	of	churches’	employment	deci-

sions.	For	example,	Laborde	notes	that	“if	a	religious	association	asserts	in	its	

defense	that	a	minister	violated	a	tenet	against	adultery,	this	is	an	objectively	

testable	religious	justification.”42	Such	a	justification	might	be	thought	to	be	

objectively	 testable	 in	 two	 senses.	 First,	 it	 might	 be	 objectively	 testable	

whether	there	is	adequate	evidence	for	the	claim	that	the	minister	committed	

adultery.	Court	investigation	of	this	question	involves	a	procedural	examina-

tion,	which	I	consider	below.	Second,	it	might	be	objectively	testable	whether	

the	religion	in	question	considers	adultery	to	be	immoral	and	thus	grounds	

for	dismissal.	Importantly,	the	test	here	is	not	whether	adultery	is	in	fact	a	

good	 reason	 for	 dismissal;	 that	 would	 be	 SE(b)(ii),	 and	 a	 violation	 of	 the	

church’s	coherence	interests.	Instead,	the	question	is	whether	the	church	be-

lieves	adultery	to	be	such	a	reason.	This	is	SE(b)(i).	

 
42	Ibid.,	p.	192.	
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There	is	a	parallel	to	SE(b)(i)	in	the	case	of	individuals	who	claim	exemptions.	

There,	 many	 theorists	 hold	 that	 those	 claiming	 exemptions	 should	 be	 re-

quired	to	show	that	they	have	a	sincere	religious	belief	that	conflicts	with	the	

relevant	law	or	rule,	and	some	even	argue	that	the	strength	of	their	claim	for	

an	exemption	partly	depends	on	the	status	of	this	belief—whether	it	concerns	

a	religious	obligation	or	merely	a	religious	preference,	and	whether	it	con-

cerns	a	core	or	peripheral	element	of	their	faith.43	Churches	could	similarly	

be	required	to	show	that	they	have	a	sincere	religious	belief	that	gives	them	

reason	for	dismissing	the	employee.	The	court	is	not	required	here	to	pass	its	

own	 judgment	 on	 this	 reason,	 but	 simply	 to	 ascertain	 that	 it	 is	 indeed	

grounded	in	the	religion’s	beliefs	or	doctrines.	To	use	Laborde’s	example,	the	

court	can	check	whether	the	church’s	teachings	do	indeed	include	a	prohibi-

tion	on	adultery	(by	ministers	or	employees).	The	justification	for	this	kind	

of	examination	is	that	religious	organizations	should	not	be	able	to	dismiss	

employees	with	impunity,	especially	when	there	is	a	suspicion	of	discrimina-

tion.	Protecting	employees	from	discrimination	(and	from	other	forms	of	un-

fair	treatment)	is	important	enough	to	require	that	churches	show	that	their	

decision	has	warrant	on	the	basis	of	their	beliefs,	rather	than	being	arbitrary.	

This	kind	of	 requirement	 is	 reflected	 in	Schedule	9	of	 the	UK	Equality	Act	

2010,	which	details	exceptions	from	the	law’s	requirements.	Paragraph	2	ex-

empts	employment	requirements	relating	to	sex,	marital	status,	and	sexuality	

imposed	by	religious	organizations,	on	the	condition	that	these	requirements	

are	applied	either	“so	as	 to	comply	with	the	doctrines	of	 the	religion”	(the	

 
43	For	my	own	take	on	this,	see	[self-citation	redacted].	
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compliance	principle)	or	“to	avoid	conflicting	with	the	strongly	held	religious	

convictions	of	a	significant	number	of	the	religion’s	followers”	(the	non-con-

flict	principle).	Checking	whether	the	compliance	and	non-conflict	principles	

are	fulfilled	involves	examination	of	type	SE(b)(i).	

This	kind	of	examination	seeks	to	respect	coherence	interests,	since	the	court	

is	not	challenging	the	church’s	freedom	to	live	by	its	own	standards	or	com-

mitments,	but	is	simply	checking	that	those	commitments	do	indeed	support	

the	decision	it	has	made.	Concerns	about	entanglement	and	court	incompe-

tence—i.e.	about	violating	competence	interests—are	not	absent	here,	how-

ever.	Deciding	whether	there	is	a	justification	for	the	decision	based	on	the	

church’s	doctrines	must	involve	some	interpretation	of	those	doctrines.	One	

might	argue	that	courts	are	not	able	to	determine	whether	the	church	does	in	

fact	have	the	relevant	belief	or	doctrine	without	taking	sides	in	theological	

disputes,	 since	 there	will	 undoubtedly	 be	 disagreement	 about	 this	matter	

among	the	religion’s	followers,	and	even	among	the	congregants	(and	lead-

ers)	of	the	specific	church.	The	court	must	decide	whose	views	to	accept	as	

authoritative.	It	thus	becomes	the	arbiter	of	whether	the	employee’s	views	

are	theologically	heterodox,	based	on	its	understanding	of	the	religion.	

This	kind	of	concern	is	perhaps	reflected	in	the	UK	Equality	Act’s	non-conflict	

principle,	which	allows	for	requirements	that	are	based	on	the	beliefs	of	the	

religion’s	 followers	 rather	 than	 needing	 to	 be	 shown	 to	 be	 objectively	

grounded	in	religious	doctrines.	In	the	kind	of	case	we	are	imagining,	how-

ever,	 there	 is	 a	question	of	whether	 it	 is	 the	 views	of	 the	members	of	 the	
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specific	church,	or	church	leaders,	or	members	or	leaders	of	the	denomina-

tion	as	a	whole,	or	even	of	particular	theological	experts,	that	should	matter.	

In	my	view,	these	concerns	mean	that	the	only	acceptable	form	of	examina-

tion	falling	under	SE(b)(i)	involves	requiring	the	church	to	make	a	plausible	

case	 that	 its	decision	reflected	a	 religious	belief	or	doctrine.	This	does	not	

mean	that	the	relevant	belief	has	to	be	uncontroversial,	even	among	the	de-

nomination	or	specific	church	in	question.	And	the	evidential	bar	here	should	

not	be	set	particularly	high.	This	should	be	considered	a	fairly	minimal	re-

quirement,	rather	than	any	kind	of	detailed	examination	of	the	strength	of	the	

theological	justification	for	dismissal.	The	church	can	present	evidence	from	

various	sources,	including	scripture,	its	public	teachings,	relevant	theological	

materials,	and	its	past	responses	to	similar	conduct.	Courts	should	not	inter-

rogate	these	sources	in	detail	or	investigate	alternative	interpretations,	since	

the	aim	is	not	to	establish	the	overall	plausibility	of	the	theological	case,	or	

the	overall	strength	of	the	reasons	for	dismissal.	The	aim	is	simply	to	ascer-

tain	 that	 the	 church	 acted	 on	 what	 it	 genuinely	 took	 to	 be	 good	 reasons.	

Therefore,	as	long	as	the	church’s	case	is	reasonably	plausible,	this	should	be	

considered	 sufficient.	 This	 approach	 respects	 competence	 interests,	 while	

also	ensuring	that	the	church	has	a	sincere	justification	for	its	decision.	

When	SE(b)(i)	is	specified	in	this	way,	it	actually	comes	close	to	being	equiv-

alent	to	SE(a)—a	pretext	test.	Laborde	also	defends	this	kind	of	examination,	

writing	that	“When	courts	inquire	into	whether	a	religious	reason	is	used	as	

a	pretext	for	an	employment	decision,	they	are	not	automatically	becoming	

entangled	 in	 theological	 questions	 over	 which	 they	 do	 not	 have	
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competence.”44	This	is	because	“the	question	is	not	whether	the	asserted	rea-

son	is	true,	but	whether	the	defendant	believed	it	to	be	true	when	he	took	the	

challenged	action:	it	is	an	enquiry	into	sincerity,	of	the	kind	that	are	common	

in	cases	of	individual	freedom	of	religion.”45	In	other	words,	the	pretext	test	

involves	a	basic	substantive	examination	of	whether	there	is	a	sincere	reli-

gious	reason	for	the	dismissal.	This	again	requires	the	church	to	show	that	

there	is	such	a	reason,	in	the	way	I	described	in	the	previous	paragraph.	

We	should	note	here	that	the	pretext	test	might	also	involve	some	procedural	

examination	of	whether	there	is	evidence	that	some	other	reason—such	as	

discriminatory	reasons—actually	motivated	the	decision.	This	kind	of	exam-

ination	 is	 acceptable	 only	 if	 burden	 of	 proof	 for	 the	 church	 is	 low.	 Courts	

should	not	engage	in	complicated	judgments	regarding	precisely	what	con-

siderations	 motivated	 the	 decisions	 of	 each	 individual	 involved.	 Usually,	

passing	examination	SE(b)(i)	should	be	enough	to	pass	the	pretext	test.	But	

courts	should	be	alert	to	cases	where	the	religious	reasons	for	the	decision	

were	 only	 produced	 subsequent	 to	 the	 employee	 lodging	 a	 complaint	 and	

there	is	clear	evidence	that	other	reasons	were	actually	behind	the	decision.46	

 
44	Laborde,	Liberalism’s	Religion,	p.	193.	

45	Ibid.,	p.	193.	

46	There	is	a	further	question	of	what	should	happen	in	such	cases,	if	the	church	can	now	

show	a	genuine	religious	reason,	such	that	it	would	violate	religious	freedom	to	force	them	

to	reinstate	the	employee.	It	might	well	be	that	some	financial	compensation	is	appropriate	

here,	but	not	forced	reinstatement.	
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The	US	Supreme	Court	has	ruled	out	any	kind	of	pretext	text	or	judicial	exam-

ination	of	whether	the	church	had	good	reasons	for	dismissal	from	its	own	

perspective,	at	least	in	discrimination	cases.	In	Hosanna-Tabor,	Perich	argued	

that	the	asserted	religious	reason	for	her	firing	was	pretextual.	In	response,	

the	Court	held	that	that	this	suggestion	

“misses	the	point	of	the	ministerial	exception.	The	purpose	of	the	ex-

ception	 is	not	 to	safeguard	a	church’s	decision	to	 fire	a	minister	only	

when	it	is	made	for	a	religious	reason.	The	exception	instead	ensures	

that	the	authority	to	select	and	control	who	will	minister	to	the	faith-

ful—a	matter	“strictly	ecclesiastical”—is	the	church’s	alone.”47	

This	seems	to	rule	out	not	only	the	kinds	of	substantive	examination	we	are	

presently	considering	(SE(a)	and	SE(b)(i)),	but	all	kinds	of	judicial	examina-

tion.	The	Court	held	that	the	ministerial	exception	is	not	intended	to	merely	

protect	churches’	religious	freedom,	permitting	them	to	fire	ministers	on	the	

basis	 of	 their	 religious	 beliefs,	 but	 gives	 them	 license	 to	 fire	ministers	 for	

whatever	reasons	they	desire	(or	indeed	for	no	reason	at	all).	Some	defenders	

of	church	autonomy	have	made	similar	suggestions.	Laycock	writes	that	

“when	a	church	does	something	by	way	of	managing	its	own	internal	

affairs,	it	does	not	have	to	point	to	a	doctrine	or	a	prohibition	or	a	claim	

of	conscience	in	every	case.	It	can	make	out	a	good	church	autonomy	

claim	simply	by	saying	that	this	is	internal	to	the	church.”48	

 
47	Hosanna-Tabor,	pp.	194–195	(internal	reference	removed).	

48	Laycock,	‘Church	Autonomy,’	p.	254.	
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On	this	view,	church	autonomy	claims	are	distinct	from	conscientious	objec-

tion	claims—they	are	about	a	category	of	decisions	that	are	churches’	alone	

to	make,	rather	than	a	conscience-based	argument	that	some	particular	deci-

sion	should	be	respected	on	grounds	of	reflecting	sincerely	held	religious	be-

liefs.	Laycock	grounds	this	view	in	the	free	exercise	of	religion.	Justice	Alito,	

meanwhile,	in	his	concurrence	to	Hosanna-Tabor,	grounds	it	in	non-establish-

ment,	arguing	that	any	examination	of	whether	the	church	was	acting	on	a	

genuine	religious	tenet	would	amount	to	the	court	inappropriately	acting	as	

judge	of	the	nature	of	the	church’s	beliefs.49	

Neither	of	these	arguments	is	wholly	convincing,	however.	It	is	not	clear	how	

an	appeal	to	religious	freedom	can	justify	churches	making	ministerial	deci-

sions	on	the	basis	of	any	and	every	reason	that	they	choose.	And	it	is	not	clear	

why	courts	cannot	make	judgments	concerning	the	sincerity	of	a	claimed	re-

ligious	belief	without	judging	the	truth	of	that	religious	belief.	Courts	can	en-

gage	in	a	pretext	test	without	becoming	entangled	in	theology,	and	concern	

for	the	rights	and	interests	of	employees	seems	to	give	good	reason	for	this	

minimal	kind	of	substantive	examination.	

Of	course,	there	are	concerns	about	court’s	capacity	to	engage	in	this	kind	of	

examination	in	an	appropriately	sympathetic	way	or	without	slipping	into	a	

more	 thoroughgoing	 form	 of	 substantive	 examination	 that	 infringes	 the	

church’s	competence	interests.	It	is	vital	that	the	court	is	alert	to	the	need	for	

proper	deference	whenever	competence	interests	are	engaged.	Further,	such	

 
49	Hosanna-Tabor,	p.	205.	
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interests	might	be	engaged	more	often	than	it	appears	at	first	glance.	Julian	

Rivers	warns	that	“disputes	between	individual	ministers	or	other	workers	

and	their	religious	organizations	which	present	as	problems	of	discrimina-

tion	in	employment	almost	always	reflect	deeper	underlying	internal	debates	

about	religious	doctrine	and	practice.”50	This	should	always	give	courts	pause	

before	interfering,	but	it	does	not	completely	rule	out	judicial	examination.	

Overall,	 then,	 I	 think	we	should	cautiously	endorse	SE(a),	and	a	version	of	

SE(b)(i)	that	largely	amounts	to	the	same	thing.	But	the	reasons	for	caution	

might	well	mean	that	the	US-style	bar	on	these	forms	of	examination	is	pref-

erable	in	cases	involving	ministers	proper—i.e.	priests,	rabbis,	imams,	church	

pastors,	etc.—where	the	concern	with	protecting	church	autonomy	is	most	

acute,	as	a	way	of	ensuring	that	the	fundamental	components	of	coherence	

and	competence	interests	are	adequately	protected.	In	this	narrow	range	of	

cases,	all	substantive	examination	should	be	ruled	out.	Many	cases,	including	

many	that	have	been	deemed	to	fall	under	the	ministerial	exception	in	the	US,	

involve	employees	who	are	not	ministers	sensu	stricto	(or	indeed	at	all).	In	

this	broader	ranger	of	case,	examination	types	SE(a)	and	SE(b)(i),	in	the	min-

imal	sense	that	I	have	specified,	are	justified.	Of	course,	the	reasons	that	the	

church	can	present	 in	 response	 to	 these	 forms	of	 substantive	examination	

will	likely	partially	depend	on	the	employee’s	role.	The	church’s	understand-

ing	of	the	way	that	role	relates	to	its	religious	mission	and	ethos	will	be	rele-

vant	 in	 seeking	 to	 show	 that	 its	 employment	 decision	was	 justified	 by	 its	

 
50	Julian	Rivers,	The	Law	of	Organized	Religions:	Between	Establishment	and	Secularism	(Ox-

ford:	Oxford	University	Press,	2010).	
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beliefs.	 It	 is	easier	to	show	the	importance	of	an	employee	complying	with	

church	teachings	if	that	employee	performs	functions	that	the	church	consid-

ers	religiously	important	(which	can	of	course	go	beyond	preaching	and	pas-

toring),	as	opposed	to	tasks	that	are	distant	from	the	church’s	mission.	The	

employee’s	specific	job	will	thus	always	be	relevant,	since	it	will	be	one	factor	

shaping	the	answer	to	SE(a)	and	SE(b)(i).	

I	 have	not	 yet	 addressed	 substantive	 examination	 type	 SE(c)(i)—checking	

whether	the	church	engaged	in	any	kind	of	balancing	of	the	relevant	interests.	

The	justification	for	this	form	of	examination	is	that	the	church	should	be	re-

quired	to	take	into	account	the	rights	and	interests	of	their	employees	when	

making	employment	decisions.	They	should	not	make	decisions	with	abso-

lutely	no	concern	for	the	effects	that	those	decisions	will	have.	The	church	

must	therefore	show	that	they	engaged	in	some	kind	of	weighing	process,	or	

gave	some	kind	of	acknowledgement	to	the	countervailing	interests	of	their	

employee.	

Laborde	again	mentions	this	kind	of	examination	approvingly,	noting	that	the	

ECtHR	has	“held	that	religious	associations	must	also	consider	the	right	 to	

privacy,	family	life	and	employment	prospects	of	employees”51	when	making	

their	decisions.	Those	decisions	must	reflect	some	weighing	of	these	various	

interests.	For	example,	in	the	Fernández	Martínez	case,	the	ECtHR	held	that	

there	had	not	been	disproportionate	 interference	with	 the	priest’s	private	

life,	 and	 that	 national	 courts’	 ruling	 in	 favor	 of	 the	 church	 had	 struck	 a	

 
51	Laborde,	Liberalism’s	Religion,	p.	194.	
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reasonable	balance	between	the	various	interests	at	stake.52	In	Schüth	v.	Ger-

many,53	however,	the	ECtHR	ruled	against	Germany.	Schüth	was	an	organist	

employed	by	a	Catholic	 church,	who	had	been	dismissed	 for	adultery.	The	

German	courts	upheld	the	decision	of	the	church,	but	the	ECtHR	found	that	

those	courts	had	not	adequately	considered	Schüth’s	right	to	respect	for	his	

private	 life	and	his	 limited	prospects	 for	 finding	alternative	work.	 In	other	

words,	“the	applicant	succeeded	not	because	the	outcome	of	the	cases	was	

unacceptable,	but	because	of	a	failure	by	the	German	courts	to	engage	with	

the	arguments	of	the	applicant”54—a	failure	to	take	his	rights	and	interests	

properly	into	account.55	

This	kind	of	examination	would	of	course	be	ruled	out	by	the	US	Supreme	

Court’s	interpretation	of	the	ministerial	exception.	And	there	is	cause	for	con-

cern,	because	it	is	very	easy	to	slip	from	judging	whether	some	balance	taking	

into	account	all	relevant	considerations	was	struck	to	judging	whether	an	ac-

ceptable	balance	was	struck—and	thus	making	judgments	about	the	reason-

ableness	and	weight	of	the	reasons	for	the	dismissal.	In	other	words,	while	

the	distinction	between	SE(c)(i)	and	SE(c)(ii)	is	clear	in	principle,	it	might	be	

difficult	to	maintain	in	practice.	This	is	similar	to	the	concerns	that	apply	to	

 
52	Fernández	Martínez,	paras	147–151.	For	helpful	discussion	of	this	case	(and	others),	see	

Pamela	Slotte	and	Helge	Årsheim,	 ’The	Ministerial	Exception—Comparative	Perspectives,’	

Oxford	Journal	of	Law	and	Religion,	4(2)	(2015):	171–198.	

53	See	fn	XX	above.	

54	Evans	and	Hood,	‘Religious	Autonomy’,	p.	103.	

55	The	Court	also	engaged	in	SE(b)(i)—checking	that	there	was	a	religious	reason	for	Schüth’s	

dismissal	based	on	his	role	as	an	organist.	
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examining	whether	 the	 church	 has	 genuine	 religious	 reasons	 for	 its	 deci-

sion—it	is	easy	for	this	to	slip	into	directly	judging	the	plausibility	of	those	

reasons.	As	Carolyn	Evans	and	Anna	Hood	put	it,	“there	is	a	real	danger	that	

the	requirement	of	a	religious	organization	to	give	reasons	…	will	develop	in	

time	 into	a	 requirement	 that	 the	organization	give	reasons	 that	 the	courts	

consider	sufficient	or	reasonable	or	just.”56	The	question	then	again	becomes	

one	of	the	extent	to	which	this	slide	is	inevitable,	and	whether	it	is	nonethe-

less	worth	the	risk	for	the	sake	of	ensuring	that	churches	cannot	comply	over-

look	the	 interests	of	 their	employees,	or	whether	 the	risk	of	 increasing	 in-

fringements	upon	 legitimate	exercises	of	 religious	group	autonomy	should	

lead	us	 to	rule	SE(c)(i)	out	 from	the	start.	The	recent	 jurisprudence	of	 the	

ECtHR	suggests	that	such	a	slide	is	not	inevitable.	The	Court	has	engaged	in	

SE(c)(i)	while	holding	that	member	states	(and	thus	religious	groups	within	

them)	have	a	wide	margin	of	appreciation,	such	that	the	Court	will	not	evalu-

ate	 whether	 the	 balance	 struck	 was	 all-things-considered	 justified—thus	

avoiding	SE(c)(ii).	But	it	is	too	soon	to	tell	whether	this	will	remain	true	in	

the	long	run.57	I	would	therefore	again	suggest	that	courts	should	in	general	

undertake	SE(c)(i),	but	should	refrain	from	doing	so	in	cases	involving	min-

isters	 proper,	 in	 order	 to	 avoid	 any	 slippage	 into	 SE(c)(ii)	 in	 those	 cases,	

where	the	need	for	protection	for	religious	group	autonomy	is	most	acute.	

 
56	Evans	and	Hood,	‘Religious	Autonomy’,	p.	106.	

57	Further,	the	Schüth	ruling	is	not	without	problems.	At	points	the	Court	seemed	to	impose	

fairly	severe	limits	on	the	kinds	of	moral	requirements	churches	can	place	upon	employees,	

and	hinted	at	SE(c)(ii)-type	judgments	regarding	the	proper	balance.	
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The	upshot	of	the	arguments	in	this	section	can	be	seen	in	the	table	below.	

Substantive	examination	 	

SE(a)	Were	the	stated	reasons	for	dismissal	real	or	pretextual?	 ✔	

SE(b)	Were	the	reasons	good	ones?	 	

			SE(b)(i)	Are	they	good	reasons	from	the	perspective	of	the	church?	
✔	

if	minimal	

			SE(b)(ii)	Are	they	good	reasons	from	the	perspective	of	the	court?	 ✖	

SE(c)	Did	the	church	take	competing	reasons	into	account?	 	

			SE(c)(i)	Any	kind	of	balancing?	 ✔	

			SE(c)(ii)	Right	balance	struck?	All-things-considered	justified	decision?	 ✖	

Table	2.	Account	of	permissible	and	impermissible	forms	of	substantive	ex-

amination.	

	

IV. Procedural	examination	

I	have	now	considered	each	of	the	kinds	of	substantive	examination,	and	en-

dorsed	SE(a),	SE(c)(i),	and	a	minimal	form	of	SE(b)(i)—at	least	for	employees	

who	are	not	ministers	sensu	stricto—while	ruling	out	SE(b)(ii)	and	SE(c)(ii).	

What	about	procedural	examination?	As	a	reminder,	procedural	examination	

type	PE(a)	involves	the	court	examining	whether	the	church	had	followed	its	

own	employment	procedures,	while	type	PE(b)	involves	the	court	examining	
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whether	the	church’s	procedures	satisfy	independent	standard	of	procedural	

fairness.	Again,	 the	 justification	 for	both	kinds	 is	 that	churches	must	make	

their	decisions	 in	a	 fair	way,	 rather	 than	dismissing	employees	arbitrarily.	

And	again,	there	are	possible	concerns	with	regard	to	both	types	of	examina-

tion—but	rather	different	concerns	apply	to	each.	

With	regard	to	PE(a),	the	concerns	revolve	around	the	issue	of	entanglement	

and	respect	for	competence	interests.	Assessing	whether	the	church	has	fol-

lowed	its	own	procedures	will	obviously	require	interpreting	what	those	pro-

cedures	are,	and	this	might	well	involve	theological	adjudication.	This	is	es-

pecially	the	case	for	PE(a)(ii),	where	the	court	asks	whether	the	church	took	

into	account	 the	kinds	of	 considerations	 laid	out	 in	 relevant	contracts	and	

policy	documents.	 These	 considerations	will	 invariably	 appeal	 to	 religious	

ideas	and	doctrines,	or	to	concepts	like	being	a	member	of	the	church	in	good	

standing	 or	 complying	 with	 the	 church’s	 teaching.	 Assessing	 whether	 the	

church	based	its	decision	on	such	considerations	inevitably	involves	examin-

ing	 theological	 questions	 that	 are	 beyond	 the	 court’s	 competence,	 such	 as	

whether	the	employee	has	exhibited	‘moral	failure’.	

It	is	less	clear	that	this	worry	applies	to	PE(a)(i),	however,	where	the	court	

focuses	on	whether	the	church	has	followed	the	formal	structure	of	decision-

making	laid	out	in	its	employment	documents.	For	example,	if	the	church	has	

committed	itself	to	giving	verbal	and	written	warnings	before	dismissal,	or	to	

allowing	 employees	 to	 present	 their	 defense	 within	 particular	 formalized	

hearings,	then	it	seems	that	courts	can	examine	compliance	with	these	pro-

cedural	 requirements	 without	 risks	 of	 entanglement.	 There	 is	 nothing	
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distinctively	theological	about	a	commitment	to	issue	employees	with	writ-

ten	warnings	prior	to	dismissal,	and	it	does	not	seem	that	concerns	with	reli-

gious	autonomy	should	prevent	an	employee	who	is	dismissed	without	warn-

ing	from	demanding	redress.	This	suggests	that	procedural	examination	of	

this	kind	should	be	permitted	as	long	as	it	remains	purely	factual,	but	courts	

should	step	back	at	the	point	when	it	requires	adjudication	of	the	meaning	of	

disputed	theological	ideas.	

Even	PE(a)(i)	was	explicitly	ruled	out	by	the	US	Supreme	Court	in	Hosanna-

Tabor,	 however.	 Its	 judgment	 stated	 that	 courts	 should	 not	 inquire	 into	

whether	churches	have	followed	their	own	procedures,	because	this	would	

mean	resolving	quintessentially	religious	controversies.58	But	it	is	not	clear	

why	 this	 must	 be	 the	 case,	 since	 it	 is	 not	 clear	 that	 all	 the	 elements	 of	

churches’	procedures	have	much	to	do	with	quintessentially	religious	contro-

versies.	The	Supreme	Court’s	justification	for	its	blanket	restraint	here	thus	

seems	unpersuasive.	

This	is	not	to	say	that	there	was	nothing	to	the	Supreme	Court’s	view,	how-

ever.	In	more	complex	cases,	determining	whether	a	church	followed	its	own	

procedures	even	 in	 the	sense	specified	by	PE(a)(i)	might	necessitate	a	de-

tailed	examination	of,	and	adjudication	between,	competing	interpretations	

of	ecclesiastical	 law,	which	might	be	shaped	by	 theological	disagreements.	

This	does	raise	non-entanglement	concerns,	especially	when	the	challenged	

decision	has	been	made	by	what	all	parties	recognize	as	the	highest	tribunal	

 
58	Hosanna-Tabor,	p.	187.	
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of	a	hierarchical	institution.59	This	gives	a	pro	tanto	reason	to	defer	to	those	

authorities	 and	 their	 interpretations,	which	 should	 be	 overridden	 only	 by	

strong	 evidence	 of	 procedural	 infractions.60	 In	 other	 words,	 employees	

should	be	protected	from	clear	violations	of	churches’	stated	procedures,	and	

this	will	unavoidably	 involve	some	interpretation	of	 those	procedures.	But	

wherever	possible	courts	should	steer	clear	of	interpretative	disputes,	and	so	

should	not	overturn	decisions	that	were	based	on	reasonable	interpretations.	

Christopher	Lund	raises	a	different	concern	regarding	procedural	examina-

tion,	regarding	legal	intent.	In	many	cases	involving	church	employment,	he	

argues,	“there	is	insufficient	reason	to	think	the	parties	intended	or	expected	

the	contract	to	give	rise	to	legally	enforceable	rights.”61	Many	of	the	claims	

brought	by	employees	involve	appeals	to	oral	reassurances	or	church	docu-

ments	that	are	not	intended	as	legally	binding	promises.	This	problem	of	legal	

intent	 is	also	pertinent	 in	 the	UK	context,	where	Church	of	England	clergy	

have	 traditionally	 not	 been	 seen	 as	 ‘employees’	 at	 all,	 but	 ‘office-holders’,	

such	that	ordinary	employment	law	does	not	apply.	The	same	was	often	ap-

plied	to	ministers	from	other	denominations.	But	this	has	changed	in	recent	

years,	 and	 courts	 now	 examine	 the	 specific	 facts	 in	 order	 to	 determine	

 
59	As	was	the	case	in	the	case	that	the	Court	in	Hosanna-Tabor	appeals	to,	Serbian	E.	Orthodox	

Diocese	v.	Milivojevich,	426	

U.S.	696	(1976).	

60	For	example,	see	the	hypothetical	case	offered	by	the	dissent	in	ibid.,	p.	727	(Rehnquist,	J.,	

dissenting).	

61	Christopher	C.	Lund,	‘Free	Exercise	Reconceived:	The	Logic	and	Limits	of	Hosanna-Tabor,’	

Northwestern	University	Law	Review,	108(4)	(2014):	1183–1233,	p.	1222.	
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whether	there	was	legal	intent	to	create	an	ordinary	employment	relation-

ship.62	

These	questions	of	legal	intent	are	important,	and	courts	should	be	alert	to	

them.	But	they	do	not	rule	out	an	examination	of	whether	churches	have	fol-

lowed	their	own	procedures	once	legal	intent	has	been	found.	Again,	such	ex-

amination	seems	permissible	as	long	as	it	involves	a	kind	of	factual	examina-

tion	that	avoids	engaging	in	theological	adjudication.	This	permits	PE(a)(i),	

but	 rules	out	PE(a)(ii),	 since	 the	 latter	will	 invariably	 involve	 interpreting	

theological	standards.	

One	might	object	that	the	theological	adjudication	in	PE(a)(ii)	is	no	different	

to	that	 I	have	already	endorsed	 in	SE(b)(i).	Determining	whether	a	church	

had	good	reasons	for	its	decision	based	on	its	own	beliefs	might	seem	to	in-

volve	 just	 as	 much	 theological	 adjudication	 as	 determining	 whether	 the	

church	applied	its	stated	standards	and	grounds	in	making	that	decision.	This	

would	be	mistaken,	however.	The	minimal	 form	of	 SE(b)(i)	 that	 I	 endorse	

simply	requires	showing	that	a	religious	belief	justifies	the	decision,	rather	

than	having	to	point	to	specific	clauses	within	employment	documents	or	to	

offer	 a	 detailed	 interpretation	 of	 the	 theological	 content	 of	 those	 clauses.	

PE(a)(ii)	 would	 require	 the	 court	 to	 establish	 whether	 the	 employee	 has	

 
62	Peter	W.	Edge,	 ‘Judicial	Crafting	of	a	Ministerial	Exception:	The	UK	Experience,’	Oxford	

Journal	of	Law	and	Religion,	4(2)	(2015):	244–259.	UK	courts	have	found	such	intent	in	some	

recent	cases,	but	not	in	others.	See	New	Testament	Church	of	God	v	Stewart	[2007]	EWCA	Civ	

1004;	President	of	the	Methodist	Conference	v	Preston	[2013]	UKSC	29;	Sharpe	v	The	Bishop	

of	Worcester	[2015]	EWCA	Civ	399.	
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really	displayed	a	form	of	‘moral	failure’	that	the	church	can	rightly	hold	to	

have	triggered	the	relevant	clause	in	her	contract.	Deciding	whether	such	a	

standard	has	been	met	must	involve	a	full,	irreducibly	theological,	evaluation.	

Whereas	SE(b)(i)	simply	requires	the	church	to	show	that	they	have	a	sincere	

belief	that	the	employee’s	conduct	has	fallen	short.63	

Procedural	examination	type	(b)	involves	courts	evaluating	the	procedures	

followed	by	the	church	against	independent	standards	of	procedural	fairness,	

such	as	standards	of	evidence,	transparency,	rights	to	reply,	and	so	on.	This	

aims	to	protect	employees	from	arbitrary	or	unreasoned	decisions,	or	from	

being	dismissed	without	fair	warning	or	a	chance	to	respond	to	accusations	

leveled	against	them.	The	ECtHR	has	explicitly	engaged	in	this	kind	of	evalu-

ation,64	most	 clearly	 in	 the	 case	 of	Lombardi	 Vallauri	 vs.	 Italy,	 which	 con-

cerned	a	professor	at	a	Catholic	university	whose	contract	was	terminated	

after	it	had	been	regularly	renewed	for	twenty	years.	The	reason	for	the	non-

renewal	was	that	he	no	longer	had	the	approval	of	the	Congregation	for	Cath-

olic	Education,	a	required	condition	for	the	post,	because	they	deemed	him	to	

have	views	“in	clear	opposition	to	Catholic	doctrine.”65	The	ECtHR	found	a	

violation	of	Lombardi	Vallauri’s	rights	to	free	expression	and	to	a	fair	trial,66	

 
63	Another	way	to	construe	this	would	be	to	say	that	the	only	permissible	aspect	of	PE(a)(ii)	

is	covered	by	SE(b)(i),	so	there	is	no	independent	work	left	to	be	done	by	PE(a)(ii).	

64	Again,	this	is	noted	approvingly	by	Laborde,	Liberalism’s	Religion,	p.	188.	

65	Quoted	in	Ian	Leigh,	‘Balancing	Religious	Autonomy	and	Other	Human	Rights	under	the	

European	Convention,’	Oxford	Journal	of	Law	and	Religion,	1(1)	(2012):	109–125,	p.	119.	

66	Articles	10	and	6	of	the	ECHR	respectively.	
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on	the	basis	that	he	had	not	been	provided	with	an	adequate	explanation	of	

the	reasons	for	his	contract	not	being	renewed	and	had	been	given	no	oppor-

tunity	to	answer	the	charges	against	him.	As	Leigh	puts	it,	“while	recognition	

of	religious	autonomy	could	justify	the	university’s	refusal	to	employ	some-

one	who	in	its	view	did	not	conform	to	its	religious	ethos,	this	could	not	ex-

tend	to	a	point	blank	refusal	to	explain	the	basis	for	that	conclusion.”67	In	the	

eyes	of	the	ECtHR,	“religious	autonomy	therefore	is	not	breached	if	the	secu-

lar	courts	require	some	compliance	with	basic	fair	process	requirements.”68	

The	 independence	of	 the	standards	that	 the	court	draws	upon	here	means	

that	concerns	about	courts’	inability	to	interpret	religious	doctrines	seem	not	

to	apply.	But	concerns	about	freedom	of	religion	might	well	still	apply,69	be-

cause	the	court	could	impose	procedural	standards	that	the	church	does	not	

endorse,	or	that	conflict	with	its	doctrines.	This	gives	reason	to	ensure	that	

the	 procedural	 standards	 imposed	 by	 courts	 are	 minimal.	 Churches	 can	

rightly	be	required	to	have	some	formalized	structures	where	employees	are	

given	warnings,	have	a	chance	to	respond	to	accusations,	and	are	given	rea-

sons	for	decisions.	But	we	should	not	impose	strict	standards	of	the	kind	we	

would	expect	the	state	to	meet	in	its	decision-making.70	

 
67	Leigh,	‘Balancing	Religious	Autonomy,’	p.	120.	

68	Evans	and	Hood,	‘Religious	Autonomy,’	p.	100.	

69	In	Laborde’s	terms,	the	concern	here	is	more	with	coherence	interests	than	competence	

interests.	

70	One	obvious	implication	here	is	that	churches’	decision-making	need	not	be	democratic.	
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This	is	particularly	important	because	it	prevents	this	procedural	judgment	

from	slipping	into	a	substantive	judgment	of	the	veracity	of	the	reasons	on	

which	the	church	based	its	decision.	For	example,	consider	the	question	of	

whether	a	church	had	adequate	evidence	for	its	decision.	Are	the	complaints	

of	a	few	well-regarded	congregants	adequate	evidence	of	ill-temper	and	ava-

rice	that	renders	a	minister	unfit	for	office?	This	might	itself	depend	upon	the	

church’s	 own	 view	 of	what	 constitutes	 sufficient	 evidence	 in	 this	 context,	

based	on	its	views	about	the	levels	of	purity,	and	lack	of	suspicion	of	impurity,	

that	must	be	exhibited	by	religious	leaders.	Similarly,	with	regard	to	fair	hear-

ing,	whether	the	employee	should	have	realized	that	a	particular	meeting	was	

their	 final	 chance	 to	 state	 their	 defense,	 despite	 this	 not	 being	 explicitly	

stated,	might	depend	upon	contextual	expectations	 that	are	shaped	by	 the	

group’s	practices.	If	the	court	applied	high	standards	of	procedural	fairness	

in	these	cases	then	it	would	in	effect	be	making	substantive	judgments	about	

the	doctrines	and	practices	of	the	church	that	led	to	their	decision,	thus	in-

fringing	its	coherence	interests.	This	can	generally	be	avoided	if	the	require-

ments	of	 fair	 procedure	 are	 sufficiently	minimal.	Of	 course,	more	minimal	

standards	here	means	less	protection	for	the	employee,	so	this	does	not	come	

without	cost.	Nonetheless,	the	correct	balance	between	the	competing	values	

in	this	context	would	permit	courts	to	impose	minimal	independent	stand-

ards	of	procedural	fairness	upon	churches,	thus	ruling	out	egregious	cases	of	

procedural	unfairness	without	violating	religious	group	autonomy.	

Even	 minimal	 standards	 of	 procedural	 fairness	 might	 sometimes	 conflict	

with	churches’	beliefs,	however.	Evans	and	Hood	give	the	example	of	action	
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taken	by	a	Catholic	church	against	an	employee	on	the	basis	of	information	

that	was	given	during	confession.71	Requiring	the	church	to	explain	its	rea-

sons	in	this	case	would	violate	its	beliefs	about	the	importance	of	secrecy	in	

this	context.	There	are	two	possible	responses	to	this.	First,	one	might	allow	

for	exceptions	to	the	courts’	requirements	of	procedural	fairness	if	the	church	

can	make	a	plausible	argument	 for	why	 they	should	not	be	applied	 in	 this	

case.	So	the	church	might	explain	why	secrecy	is	necessary	on	this	occasion,	

and	the	court	might	permit	an	exception	on	this	basis.	Evans	and	Hood	note	

that	the	ECtHR	hinted	at	this	in	its	Lombardi	Vallauri	ruling.72	Given	that	such	

exceptions	are	likely	to	be	rare,	since	churches	will	not	often	have	a	commit-

ment	to	violating	basic	standards	of	procedural	fairness,	this	seems	reasona-

ble—especially	in	the	light	of	the	fact	that	congregants	will	likely	be	aware	

that	 these	are	 features	of	 the	churches’	decision-making	practices.	Second,	

however,	one	might	argue	that	precisely	because	it	is	basic	standards	of	pro-

cedural	fairness	that	are	being	applied,	no	such	exceptions	should	be	permit-

ted.	There	are	various	basic	rights	that	we	do	not	allow	churches	to	violate,	

and	the	rights	of	employees	to	decisions	that	meet	these	procedural	stand-

ards	might	be	in	this	category.	The	plausibility	of	this	argument	obviously	de-

pends	 upon	 how	minimal	 those	 standards	 are.	 If	 they	 really	 are	minimal	

enough	then	it	might	seem	correct.	A	full	consideration	of	these	issues	would	

require	a	detailed	account	of	the	procedural	standards	being	applied	and	the	

kinds	of	cases	where	churches	might	claim	coherence-interest-based	reasons	

 
71	Evans	and	Hood,	‘Religious	Autonomy’,	p.	106.	

72	Ibid.,	p.	100.	
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for	violating	them.	I	lack	space	for	this	here.	Nonetheless,	I	would	tend	toward	

holding	that	exceptions	are	sometimes	possible,	if	the	church	can	provide	a	

plausible	 religious	 justification	 for	 them.	Of	 course,	 this	means	 that	 courts	

will	have	to	adjudicate	the	plausibility	of	certain	religious	reasons,	bringing	

back	worries	about	entanglement.	However,	I	think	this	is	unavoidable	within	

this	narrow	context,	and	that	the	relevant	cases	will	be	rare	enough	not	to	

warrant	major	concern.	Overall,	then,	I	think	we	should	endorse	a	minimal	

form	of	PE(a),	while	recognizing	that	exceptions	might	sometimes	be	permit-

ted.	

In	sum,	I	have	endorsed	procedural	examination	type	PE(a)(i)	and	a	minimal	

version	of	PE(b),	but	rejected	PE(a)(ii).	In	the	previous	section,	I	argued	that	

even	the	forms	of	substantive	examination	that	I	endorsed	should	be	avoided	

in	cases	involving	ministers	sensu	stricto,73	in	order	to	ensure	protection	for	

the	very	core	of	religious	group	autonomy.	Does	the	same	apply	for	proce-

dural	examination?	On	the	one	hand,	one	might	hold	that	even	for	ministers	

proper,	protection	from	basic	procedural	unfairness	is	important.	Churches	

should	not	be	able	to	dismiss	ministers	with	complete	impunity	or	in	ways	

that	plainly	contravene	even	their	own	procedural	rules.	One	might	thus	hold	

that	procedural,	but	not	substantive,	examination	is	permissible	in	cases	in-

volving	 such	 employees.	 On	 the	 other	 hand,	 concerns	 about	 slipping	 into	

forms	of	theological	adjudication	that	violate	churches’	competence	interests,	

taking	 sides	 in	 internal	 interpretative	disputes,	 and	 imposing	 independent	

standards	in	a	way	that	undermines	churches’	coherence	interests,	are	again	

 
73	Again,	I	have	in	mind	here	a	narrow	category	consisting	of	priests,	rabbis,	etc.	
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most	acute	 for	 this	category	of	employees.	This	might	 lead	one	 to	rule	out	

even	procedural	examination,	to	ensure	that	the	most	central	exercises	of	re-

ligious	group	autonomy	are	firmly	protected.	In	my	view,	this	is	a	close	call.	

But	I	would	tentatively	 lean	in	the	 latter	direction,	at	 least	 for	the	kinds	of	

cases	of	dismissal	under	consideration	here,	and	thus	would	only	apply	the	

framework	that	I	have	defended	to	cases	that	do	not	involve	ministers	sensu	

stricto.74	It	is	important	to	emphasize,	however,	that	many	of	the	cases	that	

courts	consider	are	of	this	kind,	so	this	is	not	a	severe	limitation	in	the	frame-

work’s	scope	of	application.75	

	

V. Applications	

I	have	now	considered	all	of	the	kinds	of	judicial	examination	identified	in	my	

taxonomy.	The	table	below	summarizes	the	account	of	legitimate	examina-

tion,	for	employees	who	are	not	ministers	sensu	stricto,	that	emerges	from	

my	analysis.	

Procedural	examination	 	

 
74	A	 very	minimal	 form	 of	 PE(a)(i)	 seems	 appropriate	 even	 in	 cases	 involving	ministers	

proper,	to	protect	them	from	flagrant,	indisputable,	violations	of	the	churches’	own	proce-

dures,	such	as	that	imagined	in	Serbian	E.	Orthodox	Diocese,	p.	727.	This	caveat	likely	makes	

little	practical	difference,	however,	since	religious	organizations	do	not	tend	to	completely	

ignore	their	own	policies	in	this	way.	

75	Further,	others	might	be	persuaded	by	the	framework	and	think	that	it	should	apply	to	

cases	involving	ministers	proper.	
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PE(a)	Did	the	church	follow	its	own	employment	procedures?	 	

			PE(a)(i)	Followed	specified	formal	structure?	 ✔	

			PE(a)(ii)	Applied	stated	standards?	 ✖	

PE(b)	Did	the	procedure	satisfy	independent	standards	of	procedural	fairness?	
✔	

if	minimal	

Substantive	examination	 	

SE(a)	Were	the	stated	reasons	for	dismissal	real	or	pretextual?	 ✔	

SE(b)	Were	the	reasons	good	ones?	 	

			SE(b)(i)	Are	they	good	reasons	from	the	perspective	of	the	church?	
✔	

if	minimal	

			SE(b)(ii)	Are	they	good	reasons	from	the	perspective	of	the	court?	 ✖	

SE(c)	Did	the	church	take	competing	reasons	into	account?	 	

			SE(c)(i)	Any	kind	of	balancing?	 ✔	

			SE(c)(ii)	Right	balance	struck?	All-things-considered	justified	decision?	 ✖	

Table	3.	Account	of	permissible	and	impermissible	forms	of	judicial	examina-

tion.	

	

Clearly,	this	account	is	fairly	complicated.	It	also	brings	risks—given	the	fine	

distinctions	 involved,	 courts	 could	 easily	 slip	 from	 permissible	 into	
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impermissible	 forms	 of	 examination,	 thus	 objectionably	 limiting	 religious	

freedom	and	violating	 competence	 interests.	One	might	argue	 that	 the	ad-

vantage	of	the	US-style	ministerial	exception	is	that	it	avoids	this	complexity	

and	prevents	this	slippage.	This	would	be	misleading,	however,	because	the	

exception	also	involves	complexity,	at	the	point	of	determining	who	counts	

as	a	‘ministerial	employee’	in	the	relevant	sense	(which,	importantly,	is	wider	

than	ministers	sensu	stricto).	The	application	of	the	exception	requires	the	

establishment	of	 tests	 of	who	 is	 a	ministerial	 employee,	 and	 controversial	

judgment	calls	are	unavoidable	 in	applying	those	tests.	Further,	even	if	we	

find	that	an	employee	is	not	ministerial,	this	should	not	mean	that	we	remove	

all	protection	for	religious	group	autonomy.	Certain	kinds	of	protections	from	

judicial	 examination	 should	 apply	 even	 for	 non-ministerial	 appointments,	

since	coherence	interests	and	competence	interests	can	still	be	at	stake.	Mat-

ters	of	theological	adjudication	and	religious	reasoning	can	be	involved	in	de-

cisions	involving	such	appointments.	My	approach	provides	for	this,	whereas	

the	ministerial	exception,	ironically,	might	under-protect	religious	groups	in	

these	cases.	

One	way	to	avoid	this	under-protection	is	to	define	the	category	of	‘ministe-

rial	employee’	within	the	ministerial	exception	widely.	Indeed,	US	courts	use	

a	fairly	wide	definition.	This	leads	to	the	more	pressing	problem	with	the	doc-

trine,	however:	over-protection	of	religious	organizations	in	some	cases,	due	

to	completely	excluding	all	forms	of	judicial	examination	once	an	employee	

has	been	found	to	be	ministerial.	A	recent	Alabama	District	Court	judgment	

illustrates	this	point.	Maria	Nolen,	the	former	principal	of	a	Catholic	grammar	
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school,	claimed	that	she	had	been	discharged	in	retaliation	for	her	attempts	

to	stop	practices	of	discrimination	against	Hispanic	students.76	The	school	ar-

gued	that	Nolen	had	 in	 fact	been	dismissed	for	embezzlement—and	it	was	

undisputed	that	she	had	written	checks	to	herself	after	being	instructed	not	

to	do	so	and	claimed	excessive	reimbursement	for	travel	expenses.	It	had	also	

transpired	that	Nolen	was	not	actually	properly	certified	to	serve	as	a	head	

teacher	in	Alabama.	This	appears	to	be	a	case	where	the	court	should	examine	

the	facts	in	order	to	determine	whether	Nolen’s	claim	of	wrongful	dismissal	

is	 sustainable.	The	putative	 reasons	 for	her	dismissal—embezzlement	 and	

lack	of	qualifications—are	not	distinctively	‘religious’.	And	dismissal	for	pro-

testing	discrimination	against	Hispanic	students	would	be	wrongful	 in	this	

case,	given	that	such	discrimination	has	no	relation	to	the	Catholic	Church’s	

beliefs	or	doctrines,	 so	 this	would	not	be	a	 legitimate	reason	 for	dismissal	

even	by	their	own	lights.	Examining	this	case	need	not	involve	evaluating	re-

ligious	questions.	However,	the	court	dismissed	the	case,	on	the	basis	that	it	

was	covered	by	the	ministerial	exception.	I	think	the	court	was	right	that	No-

len’s	role	was	ministerial	 in	 the	sense	relevant	 to	US	ministerial	exception	

doctrine.	She	was	an	official	representative	of	the	Church	in	the	community,	

and	saw	herself	as	such,	and	her	role	centrally	involved	promoting	Christian	

values	and	advancing	the	school’s	religious	mission.	But	these	facts	should	

not	preclude	the	court	examining	the	merits	of	her	claims,	given	the	nature	of	

the	case.	My	approach	enables	this.	

 
76	Nolen	v.	Diocese	of	Birmingham	in	Alabama	(ND	AL,	5:16-cv-00238-AKK,	2017).	
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Of	course,	my	approach	does	involve	more	complexity	than	the	ministerial	

exception,	and	this	comes	with	costs.	But	this	is	a	good	thing,	to	the	extent	

that	it	leads	to	better	decisions.	Further,	as	I	noted	above,	the	recent	jurispru-

dence	of	the	ECtHR	suggests	that	courts	are	able	to	make	the	necessary	judg-

ments	and	reach	justifiable	decisions.	For	example,	take	the	case	of	Obst	vs.	

Germany.77	Michael	Obst	was	 the	Mormon	Church’s	European	Director	 for	

public	affairs.	He	was	dismissed	when	it	was	discovered	that	he	was	having	

an	extra-marital	affair—a	serious	sin	within	the	church.	He	brought	a	claim	

against	his	dismissal	under	Article	8	of	the	European	Convention	of	Human	

Rights,	which	protects	the	right	to	respect	for	private	life.	This	claim	was	dis-

missed	by	the	German	Federal	Labor	Court,	but	Obst	appealed	to	ECtHR.78	

How	 would	 my	 approach	 apply	 here?	 First,	 the	 court	 can	 check	 that	 the	

church	has	followed	its	own	employment	procedures,	in	terms	of	the	speci-

fied	formal	structure	of	its	decision-making	(PE(a)(i)).	It	can	also	check	that	

this	procedure	satisfies	minimal	 independent	standards	of	procedural	 fair-

ness	(PE(b)).	Obst’s	affair	had	become	known	through	his	own	admission	of	

 
77	My	discussion	of	this	case	partly	draws	from	that	in	Evans	and	Hood,	‘Religious	Autonomy’.	

78	Two	lower	German	courts	ruled	in	Obst’s	favor,	seemingly	based	on	their	interpretation	of	

Mormon	theology.	This	clearly	contradicts	my	approach.	See	Obst	v	Germany,	paras	10-11.	

N.B.	This	ruling	has	not	been	published	in	English.	References	are	to	an	unofficial	translation	

published	 by	 the	 Strasbourg	 Consortium,	 available	 at	 https://www.strasbourgconsor-

tium.org/common/document.view.php?DocumentID=5084.	
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it,	so	there	were	no	concerns	about	evidence	here.79	However,	Obst	was	dis-

missed	immediately,	prior	to	an	internal	disciplinary	procedure	that	 led	to	

his	excommunication.	This	does	raise	a	concern	regarding	procedural	 fair-

ness,	which	the	Federal	Labor	Court	considered.	It	concluded	that	dismissal	

without	warning	was	permissible	in	this	specific	case	given	the	severity	of	the	

breach	of	the	church’s	teaching.80	The	German	Civil	Code	permitted	such	dis-

missal	in	certain	cases,81	and	Obst’s	contract	explicitly	stated	that	it	could	fol-

low	severe	violations	of	the	principles	of	the	church.82	In	this	way,	the	Court	

both	 applied	 some	minimal	 independent	 standards	of	 procedural	 fairness,	

and	checked	that	the	dismissal	satisfied	the	church’s	own	specified	decision-

making	process.	ECtHR	affirmed	these	judgments	as	reasonable.83	

Second,	the	court	can	consider	the	pretext	question	(SE(a)).	There	seems	to	

be	no	question	of	pretext	in	this	case.	It	is	clear	that	the	church	expected	its	

employees	to	refrain	from	adultery.	Indeed,	Obst’s	contract	stated	that	em-

ployees	of	his	level	of	seniority	must	be	members	of	the	church	in	good	stand-

ing,84	and	the	ECtHR	explicitly	noted	that	he	was	aware	that	this	 implied	a	

 
79	Ibid.,	para	8.	There	was	a	question	of	whether	Obst	had	admitted	this	in	a	context	where	

he	could	expect	confidentiality,	but	the	German	Federal	Labor	Court	judged	that	this	was	not	

the	case	(para	16)	and	ECtHR	accepted	this	(para	47).	

80	Ibid.,	paras	18,	20.	

81	Ibid.,	para	25.	

82	Ibid.,	para	8.	

83	Ibid.,	para	48.	

84	Ibid.,	para	8.	
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requirement	not	to	commit	adultery,	given	the	clear	teachings	of	the	church.85	

Obst	had	a	high	profile	role	representing	the	church	and	knew	that	he	was	

expected	to	keep	its	teaching.	These	considerations	also	cover	the	minimal	

kind	of	evaluation	of	the	reasons	for	the	decision	that	I	consider	permissible	

(SE(b)(i)).	The	ECtHR	emphasized	 that	 this	did	not	mean	 that	all	 religious	

employers	could	permissibly	dismiss	employees	 for	adultery,	but	 the	Mor-

mon	Church	had	shown	the	seriousness	of	adultery	in	its	eyes,	and	it	was	not	

up	to	the	Court	to	question	that.86	

Third,	we	face	the	balancing	question.	Here,	the	ECtHR	checked	that	the	Ger-

man	Court	had	engaged	in	some	kind	of	balancing	in	making	their	decision—

taking	into	account	Obst’s	right	to	privacy	(SE(c)(i)).87	But	it	granted	a	margin	

of	appreciation	with	regard	to	the	substantive	outcome:	it	did	not	seek	to	es-

tablish	if	this	was	the	right	balance,	and	noted	that	Obst	could	not	complain	

simply	because	the	weighting	is	not	the	one	he	would	prefer.88	It	thus	rightly	

refrained	from	examination	type	SE(c)(ii).	

Rulings	 like	 that	 in	Obst	 suggest	 that	 courts	 can	 apply	my	 kind	 of	 frame-

work—and	indeed	that	some	perhaps	already	implicitly	use	a	framework	not	

dissimilar	to	mine.	Nonetheless,	we	should	be	attentive	to	the	risks	of	courts	

slipping	into	impermissible	forms	of	examination.	This	gives	reason	to	hedge	

on	the	side	of	further	limiting	courts’	examinations	in	core	cases	of	churches’	

 
85	Ibid.,	para	50.	

86	Ibid.,	para	51.	

87	Ibid.,	paras	45-52.	

88	Ibid.,	para	49.	
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decisions	regarding	ministers	sensu	stricto,	in	order	to	ensure	adequate	pro-

tection	 for	 religious	 group	 autonomy.	 As	 I	 have	 argued,	 this	might	 justify	

something	closer	to	a	US-style	ministerial	exception	for	this	narrow	range	of	

cases.89	Beyond	such	cases,	however,	I	think	courts	should	endeavor	to	apply	

the	 framework	I	have	sketched.90	This	 framework	takes	seriously	both	the	

normative	concerns	underlying	claims	to	religious	group	autonomy	and	the	

need	 to	 protect	 employees	 against	 arbitrary	 and	 unjust	 treatment.	 In	 this	

way,	it	might	be	able	to	provide	some	reconciliation	between	the	strident	de-

fenders	and	critics	of	church	autonomy.	

 
89	Again,	this	range	is	narrower	than	that	to	which	the	ministerial	exception	is	currently	ap-

plied,	given	the	expansive	understanding	of	‘ministerial	employees’	used	by	US	courts.	

90	This	would	thus	apply	both	to	employees	of	churches	who	are	not	ministers	sensu	stricto	

and	employees	of	other	religious	organizations.	


